DoD Grant and Agreement Regulations, DoD 3210.6-R April 13, 1998

PART 33-UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO STATE AND LOCAL GOVERNMENTS

Subpart A-General
833.1 Purpose and scope of this part.
This part establishes uniformadmnistrative rules for
Federal grants and cooperative agreenents and subawards to State,
| ocal and Indian tribal governnents.

833.2 Scope of subpart.

Thi s subpart contains general rules pertaining to this part
and procedures for control of exceptions fromthis part.

833.3 Definitions.
As used in this part:
Accrued expendi tures mean the charges incurred by the

grantee during a given period requiring the provision of funds
for:

(1) Goods and other tangible property received,

(2) Services perforned by enpl oyees, contractors,
subgrant ees, subcontractors, and other payees; and

(3) O her amobunts becom ng owed under prograns for
whi ch no current services or performance is required, such as
annuities, insurance clains, and other benefit paynents.

Accrued i ncone neans the sum of:

(1) Earnings during a given period from services
performed by the grantee and goods and ot her tangi ble property
delivered to purchasers, and

(2) Amounts becom ng owed to the grantee for which no
current services or performance is required by the grantee.

Acqui sition cost of an item of purchased equi pment neans the
net invoice unit price of the property including the cost of
nmodi fications, attachnments, accessories, or auxiliary apparatus
necessary to nmake the property usable for the purpose for which
it was acquired. Oher charges such as the cost of installation,
transportation, taxes, duty or protective in-transit insurance,
shal |l be included or excluded fromthe unit acquisition cost in
accordance wth the grantee's regular accounting practices.
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Adm ni strative requirenents nean those matters common to
grants in general, such as financial managenent, kinds and
frequency of reports, and retention of records. These are
di stingui shed from"programmtic" requirenents, which concern
matters that can be treated only on a program by-program or
grant-by-grant basis, such as kinds of activities that can be
supported by grants under a particul ar program

Awar di ng agency mneans:

(1) Wth respect to a grant, the Federal agency, and

(2) Wth respect to a subgrant, the party that awarded
t he subgrant.

Cash contri butions neans the grantee's cash outl ay,
i ncluding the outlay of noney contributed to the grantee or
subgrant ee by other public agencies and institutions, and private
organi zations and individuals. Wen authorized by Federal
| egi sl ation, Federal funds received from other assistance
agreenents may be considered as grantee or subgrantee cash
contributions.

Contract nmeans (except as used in the definitions for
"grant” and "subgrant” in this section and except where qualified
by "Federal ") a procurenent contract under a grant or subgrant,
and neans a procurenent subcontract under a contract.

Cost sharing or matching neans the value of the third party
i n-kind contributions and the portion of the costs of a federally
assi sted project or programnot borne by the Federal Governnent.

Cost-type contract means a contract or subcontract under a
grant in which the contractor or subcontractor is paid on the
basis of the costs it incurs, with or without a fee.

Equi pnrent nmeans tangi bl e, nonexpendabl e, personal property
having a useful life of nore than one year and an acquisition
cost of $5,000 or nore per unit. A grantee may use its own
definition of equipnent provided that such definition wuld at
| east include all equipnment defined above.

Expendi ture report neans:

(1) For nonconstruction grants, the SF-269 "Financi al
Status Report"” (or other equival ent report);

(2) For construction grants, the SF-271 "Qutlay Report
and Request for Reinbursenent" (or other equivalent report).
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Federal |y recogni zed Indian tribal governnent neans the
governi ng body or a governnental agency of any Indian tribe,
band, nation, or other organized group or conmmunity (including
any Native village as defined in section 3 of the Al aska Native
Clainms Settlement Act, 85 Stat 688) certified by the Secretary of
the Interior as eligible for the special prograns and services
provi ded by himthrough the Bureau of Indian Affairs.

Government neans a State or |ocal governnent or a federally
recogni zed I ndian tribal governnent.

Grant neans an award of financial assistance, including
cooperative agreenents, in the formof noney, or property in lieu
of noney, by the Federal Government to an eligible grantee. The
term does not include technical assistance which provides
services instead of noney, or other assistance in the form of
revenue sharing, |oans, |oan guarantees, interest subsidies,

i nsurance, or direct appropriations. Also, the term does not
i ncl ude assi stance, such as a fellowship or other |unp sum award,
whi ch the grantee is not required to account for.

Grantee neans the governnment to which a grant is awarded and
whi ch is accountable for the use of the funds provided. The
grantee is the entire legal entity even if only a particul ar
conponent of the entity is designated in the grant award
docunent .

Local governnment means a county, nunicipality, city, town,
townshi p, local public authority (including any public and Indian
housi ng agency under the United States Housing Act of 1937)
school district, special district, intrastate district, counci
of governments (whether or not incorporated as a nonprofit
corporation under state law), any other regional or interstate
government entity, or any agency or instrunmentality of a |ocal
gover nnent .

bl i gati ons neans the anounts of orders placed, contracts
and subgrants awarded, goods and services received, and simlar
transactions during a given period that will require paynent by
the grantee during the sanme or a future period.

OMB neans the United States Ofice of Management and Budget.

Qutl ays (expenditures) nean charges nmade to the project or
program They may be reported on a cash or accrual basis. For
reports prepared on a cash basis, outlays are the sum of actual
cash di sbursenent for direct charges for goods and services, the
anount of indirect expense incurred, the value of in-kind
contributions applied, and the anobunt of cash advances and
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paynents made to contractors and subgrantees. For reports
prepared on an accrued expenditure basis, outlays are the sum of
actual cash disbursenents, the anount of indirect expense
incurred, the value of inkind contributions applied, and the new
i ncrease (or decrease) in the anobunts owed by the grantee for
goods and ot her property received, for services perfornmed by

enpl oyees, contractors, subgrantees, subcontractors, and ot her
payees, and ot her anobunts becom ng owed under prograns for which
no current services or performance are required, such as
annuities, insurance clains, and other benefit paynents.

Percentage of conpletion nethod refers to a system under
whi ch paynents are made for construction work according to the
percent age of conpletion of the work, rather than to the
grantee's cost incurred.

Prior approval neans docunentation evidenci ng consent prior
to incurring specific cost.

Real property neans | and, including |and inprovenents,
structures and appurtenances thereto, excluding novabl e machi nery
and equi prent .

Share, when referring to the awardi ng agency's portion of
real property, equipnent or supplies, neans the sane percentage
as the awardi ng agency's portion of the acquiring party's total
costs under the grant to which the acquisition cost of the
property was charged. Only costs are to be counted -- not the
val ue of third-party in-kind contributions.

State neans any of the several States of the United States,
the District of Colunbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, or any agency or
instrunentality of a State exclusive of |ocal governnments. The
term does not include any public and I ndi an housi ng agency under
United States Housing Act of 1937.

Subgrant neans an award of financial assistance in the form
of noney, or property in |ieu of noney, made under a grant by a
grantee to an eligible subgrantee. The term i ncludes financi al
assi stance when provided by contractual |egal agreenment, but does
not include procurenent purchases, nor does it include any form
of assistance which is excluded fromthe definition of "grant” in
this part.

Subgr ant ee neans the governnent or other legal entity to

whi ch a subgrant is awarded and which is accountable to the
grantee for the use of the funds provided.
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Supplies nmeans all tangi ble personal property other than
"equi pnment" as defined in this part.

Suspensi on neans depending on the context, either:

(1) Tenporary withdrawal of the authority to obligate
grant funds pending corrective action by the grantee or
subgrantee or a decision to termnate the grant, or

(2) An action taken by a suspending official in
accordance with agency regulations inplenenting E.O 12549 to
i mredi ately exclude a person from participating in grant
transactions for a period, pending conpletion of an investigation
and such | egal or debarnent proceedi ngs as nay ensue.

Term nati on nmeans permanent w thdrawal of the authority to
obl i gate previously-awarded grant funds before that authority
woul d ot herwi se expire. It also neans the voluntary
relinqui shment of that authority by the grantee or subgrantee.
"Term nation" does not include:

(1) Wthdrawal of funds awarded on the basis of the
grantee's underesti mate of the unobligated balance in a prior
peri od;

(2) Wthdrawal of the unobligated bal ance as of the
expiration of a grant;

(3) Refusal to extend a grant or award additi onal
funds, to nake a conpeting or nonconpeting continuation, renewal,
ext ensi on, or supplenental award; or

(4) Voiding of a grant upon determ nation that the
award was obtained fraudulently, or was otherwi se illegal or
invalid frominception

Ternms of a grant or subgrant nean all requirenments of the
grant or subgrant, whether in statute, regulations, or the award
docunent .

Third party in-kind contributions nmean property or services
whi ch benefit a federally assisted project or program and which
are contri buted by non-Federal third parties wthout charge to
the grantee, or a cost-type contractor under the grant agreenent.

Unl i qui dat ed obligations for reports prepared on a cash
basi s nmean the anount of obligations incurred by the grantee that
has not been paid. For reports prepared on an accrued
expenditure basis, they represent the anount of obligations
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incurred by the grantee for which an outlay has not been
recor ded.

Unobl i gat ed bal ance neans the portion of the funds
aut hori zed by the Federal agency that has not been obligated by
the grantee and is determ ned by deducting the cumul ative
obligations fromthe cunul ati ve funds aut hori zed.

833.4 Applicability.

(a) General. Subparts A through D of this part apply to al
grants and subgrants to governnents, except where inconsistent
Wi th Federal statutes or wth regul ations authorized in
accordance with the exception provision of 833.6, or:

(1) Gants and subgrants to State and | ocal
institutions of higher education or State and | ocal hospitals.

(2) The block grants authorized by the Omi bus Budget
Reconciliation Act of 1981 (Community Services; Preventive Health
and Health Services; Al cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health Services; Social Services;
Low I ncome Hone Energy Assistance; States' Program of Community
Devel opnment Block Grants for Small Cities; and El enentary and
Secondary Education other than prograns adm nistered by the
Secretary of Education under Title V, Subtitle D, Chapter 2,
Section 583 -- the Secretary's discretionary grant program and
Titles I-111 of the Job Training Partnership Act of 1982 and
under the Public Health Services Act (Section 1921), Al cohol and
Drug Abuse Treatnent and Rehabilitation Block Gant and Part C of
Title V, Mental Health Service for the Honel ess Bl ock Gant).

(3) Entitlenment grants to carry out the follow ng
progranms of the Social Security Act:

(1) Adto Needy Famlies with Dependent Children
(Title I'V-A of the Act, not including the Work Incentive Program
(WN) authorized by section 402(a)19(G; HHS grants for WN are
subject to this part);

(i) Child Support Enforcenent and Establi shnment
of Paternity (Title IV-D of the Act);

(1i1) Foster Care and Adoption Assistance (Title
| V-E of the Act);

(tv) Adto the Aged, Blind, and D sabled (Titles
I, X, XIV, and XVI-AABD of the Act); and
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(v) Medical Assistance (Medicaid) (Title Xl X of
the Act) not including the State Medicaid Fraud Control program
aut hori zed by section 1903(a)(6)(B)

(4) Entitlenent grants under the foll owm ng prograns of
The National School Lunch Act:

(i) School Lunch (section 4 of the Act),
(i1) Commodity Assistance (section 6 of the Act),

(1i1) Special Meal Assistance (section 11 of the
Act),

(tv) Summer Food Service for Children (section 13
of the Act), and

(v) Child Care Food Program (section 17 of the
Act) .

(5) Entitlenent grants under the foll owm ng prograns of
The Child Nutrition Act of 1966:

(1) Special MIk (section 3 of the Act), and
(1i) School Breakfast (section 4 of the Act).

(6) Entitlenment grants for State Adm nistrative
expenses under The Food Stanp Act of 1977 (section 16 of the
Act) .

(7) A grant for an experinmental, pilot, or
denonstration project that is also supported by a grant listed in
paragraph (a)(3) of this section;

(8) Gant funds awarded under subsection 412(e) of the
| Mm gration and Nationality Act (8 U S.C. 1522(e)) and subsection
501(a) of the Refugee Education Assistance Act of 1980 (Pub. L
96- 422, 94 Stat. 1809), for cash assistance, nedical assistance,
and suppl enental security incone benefits to refugees and
entrants and the admnistrative costs of providing the assistance
and benefits;

(9) Gants to | ocal education agencies under 20 U S. C
236 through 241-1(a), and 242 through 244 (portions of the |npact
Aid program, except for 20 U S. C. 238(d)(2)(c) and 240(f)
(Entitlenment Increase for Handi capped Children); and

(10) Paynents under the Veterans Admnistration's State
Hone Per Diem Program (38 U. S.C. 641(a)).
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(b) Entitlenent prograns. Entitlenent prograns enunerated
above in 833.4(a)(3) through (8) are subject to Subpart E.

833.5 Effect on other issuances.

Al'l other grants adm nistration provisions of codified
program regul ati ons, program manual s, handbooks and ot her
nonregul atory materials which are inconsistent with this part are
super seded, except to the extent they are required by statute, or
aut hori zed in accordance with the exception provision in 833.6.

8§33.6 Additions and exceptions.

(a) For classes of grants and grantees subject to this part,
Federal agencies may not inpose additional adm nistrative
requi renents except in codified regulations published in the
FEDERAL REAQ STER

(b) Exceptions for classes of grants or grantees nay be
aut hori zed only by QOVB.

(c) Exceptions on a case-by-case basis and for subgrantees
may be authorized by the affected Federal agencies.
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Subpart B-Pre-Award Requirements
833.10 Forms for applying for grants.

(a) Scope. (1) This section prescribes forns and
instructions to be used by governnental organizations (except
hospitals and institutions of higher education operated by a
governnment) in applying for grants. This section is not
appl i cabl e, however, to fornula grant prograns which do not
require applicants to apply for funds on a project basis.

(2) This section applies only to applications to
Federal agencies for grants, and is not required to be applied by
grantees in dealing with applicants for subgrants. However,
grantees are encouraged to avoid nore detailed or burdensone
application requirenents for subgrants.

(b) Authorized fornms and instructions for governnental
organi zations. (1) In applying for grants, applicants shall only
use standard application forns or those prescribed by the
granting agency with the approval of OVB under the Paperwork
Reducti on Act of 1980.

(2) Applicants are not required to submt nore than the
original and two copies of preapplications or applications.

(3) Applicants nust follow all applicable instructions
t hat bear OVB cl earance nunbers. Federal agencies may specify
and descri be the prograns, functions, or activities that wll be
used to plan, budget, and evaluate the work under a grant. O her
suppl enentary instructions may be issued only with the approval
of OMB to the extent required under the Paperwork Reduction Act
of 1980. For any standard form except the SF-424 facesheet,
Federal agencies may shade out or instruct the applicant to
disregard any line itemthat is not needed.

(4) Wen a grantee applies for additional funding (such
as a continuation or supplenental award) or anends a previously
subm tted application, only the affected pages need be submtted.
Previously submtted pages with information that is still current
need not be resubm tted.

833.11 State plans.

(a) Scope. The statutes for sone prograns require States to
submt plans before receiving grants. Under regul ations
i npl enmenti ng Executive Order 12372, "lIntergovernnental Review of
Federal Prograns," States are allowed to sinplify, consolidate
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and substitute plans. This section contains additional
provisions for plans that are subject to regulations inplenenting
t he Executive order.

(b) Requirenments. A State need neet only Federal
adm ni strative or programmatic requirenents for a plan that are
in statutes or codified regul ati ons.

(c) Assurances. |In each plan the State will include an
assurance that the State shall conmply with all applicable Federa
statutes and regulations in effect wth respect to the periods
for which it receives grant funding. For this assurance and
ot her assurances required in the plan, the State nmay:

(1) GCte by nunber the statutory or regulatory
provi sions requiring the assurances and affirmthat it gives the
assurances required by those provisions,

(2) Repeat the assurance | anguage in the statutes or
regul ati ons, or

(3) Develop its own |anguage to the extent permtted by
I aw.

(d) Amendnents. A State will anend a plan whenever
necessary to reflect:

(1) New or revised Federal statutes or regulations or

(2) A material change in any State |aw, organization,
policy, or State agency operation. The State will obtain
approval for the anmendnent and its effective date but need submt
for approval only the anended portions of the plan.

833.12 Special grant or subgrant conditions for "high-risk"
grantees.

(a) A grantee or subgrantee nmay be considered "high risk" if
an awar di ng agency determ nes that a grantee or subgrantee:

(1) Has a history of unsatisfactory performance, or
(2) |Is not financially stable, or

(3) Has a managenent system whi ch does not neet the
managenent standards set forth in this part, or

(4) Has not conforned to ternms and conditions of
previ ous awards, or
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(5 Is otherwi se not responsible; and if the awarding
agency determ nes that an award will be nade, special conditions
and/or restrictions shall correspond to the high risk condition
and shall be included in the award.

(b) Special conditions or restrictions may include:

(1) Paynment on a reinbursenent basis;

(2) Wthholding authority to proceed to the next phase
until receipt of evidence of acceptable performance within a
gi ven fundi ng peri od;

(3) Requiring additional, nore detailed financial
reports;

(4) Additional project nonitoring;

(5 Requiring the grantee or subgrantee to obtain
techni cal or managenent assistance; or

(6) Establishing additional prior approvals.

(c) If an awardi ng agency deci des to inpose such conditions,
the awarding official will notify the grantee or subgrantee as
early as possible, in witing, of:

(1) The nature of the special conditions/restrictions;

(2) The reason(s) for inposing them

(3) The corrective actions which nust be taken before
they will be renoved and the tine allowed for conpleting the
corrective actions and

(4) The method of requesting reconsideration of the
conditions/restrictions inposed.
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Subpart C-Post-Award Requirements

Fi nanci al Adm ni stration

833.20 Standards for financial management systems.

(a) A State nmust expend and account for grant funds in
accordance wwth State | aws and procedures for expendi ng and
accounting for its own funds. Fiscal control and accounting
procedures of the State, as well as its subgrantees and cost-type
contractors, nust be sufficient to --

(1) Permt preparation of reports required by this part
and the statutes authorizing the grant, and

(2) Permt the tracing of funds to a | evel of
expendi tures adequate to establish that such funds have not been
used in violation of the restrictions and prohibitions of
appl i cabl e statutes.

(b) The financial managenent systens of other grantees and
subgrant ees nust neet the follow ng standards:

(1) Financial reporting. Accurate, current, and
conpl ete disclosure of the financial results of financially
assisted activities nmust be made in accordance with the financi al
reporting requirenents of the grant or subgrant.

(2) Accounting records. G antees and subgrant ees nust
mai ntai n records which adequately identify the source and
application of funds provided for financially-assisted
activities. These records nust contain information pertaining to
grant or subgrant awards and aut horizations, obligations,
unobl i gat ed bal ances, assets, liabilities, outlays or
expendi tures, and incone.

(3) Internal control. Effective control and
accountability nmust be maintained for all grant and subgrant
cash, real and personal property, and other assets. Gantees and
subgr ant ees nust adequately safeguard all such property and nust
assure that it is used solely for authorized purposes.

(4) Budget control. Actual expenditures or outlays
must be conpared wi th budgeted anmounts for each grant or
subgrant. Financial information nmust be related to perfornmance
or productivity data, including the devel opnent of unit cost
i nformati on whenever appropriate or specifically required in the
grant or subgrant agreenent. |If unit cost data are required,
esti mates based on avail abl e docunentation will be accepted
whenever possi bl e.
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(5 Allowable cost. Applicable OWB cost principles,
agency programregul ations, and the terns of grant and subgrant
agreenents wll be followed in determ ning the reasonabl eness,
allowability, and allocability of costs.

(6) Source docunentation. Accounting records nust be
supported by such source docunentation as cancel |l ed checks, paid
bills, payrolls, tine and attendance records, contract and
subgrant award docunents, etc.

(7) Cash managenent. Procedures for mnimzing the
time el apsing between the transfer of funds fromthe U S.
Treasury and di sbursenment by grantees and subgrantees nust be
fol | owed whenever advance paynent procedures are used. G antees
nmust establish reasonabl e procedures to ensure the receipt of
reports on subgrantees' cash bal ances and cash di sbursenents in
sufficient tine to enable themto prepare conplete and accurate
cash transactions reports to the awardi ng agency. Wen advances
are made by letter-of-credit or electronic transfer of funds
met hods, the grantee nust nmake drawdowns as cl ose as possible to
the tinme of making disbursenments. G antees nust nonitor cash
drawdowns by their subgrantees to assure that they conform
substantially to the sane standards of tim ng and anmount as apply
to advances to the grantees.

(c) An awardi ng agency may review the adequacy of the
financi al managenent system of any applicant for financial
assistance as part of a preaward review or at any tine subsequent
to award.

833.21 Payment.

(a) Scope. This section prescribes the basic standard and
t he met hods under which a Federal agency will make paynments to
grantees, and grantees will nake paynents to subgrantees and
contractors.

(b) Basic standard. Methods and procedures for paynent
shall mnimze the tine el apsing between the transfer of funds
and di sbursenent by the grantee or subgrantee, in accordance with
Treasury regulations at 31 CFR Part 205.

(c) Advances. G antees and subgrantees shall be paid in
advance, provided they maintain or denonstrate the wllingness
and ability to maintain procedures to mnimze the tinme el apsing
between the transfer of the funds and their disbursenent by the
grant ee or subgrant ee.

(d) Rei nbursenent. Reinbursenent shall be the preferred
met hod when the requirenments in paragraph (c) of this section are
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not net. Gantees and subgrantees may al so be paid by

rei nbursenent for any construction grant. Except as otherw se
specified in regul ation, Federal agencies shall not use the
percentage of conpletion nethod to pay construction grants. The
grantee or subgrantee nmay use that nethod to pay its construction
contractor, and if it does, the awardi ng agency's paynents to the
grantee or subgrantee will be based on the grantee's or
subgrantee's actual rate of disbursenent.

(e) Working capital advances. |If a grantee cannot neet the
criteria for advance paynents described in paragraph (c) of this
section, and the Federal agency has determ ned that reinbursenent
is not feasible because the grantee | acks sufficient working
capital, the awardi ng agency may provide cash on a worKking
capi tal advance basis. Under this procedure the awardi ng agency
shal | advance cash to the grantee to cover its estimted
di sbursenent needs for an initial period generally geared to the
grantee's disbursing cycle. Thereafter, the awardi ng agency
shall reinburse the grantee for its actual cash disbursenents.
The working capital advance nethod of paynent shall not be used
by grantees or subgrantees if the reason for using such nmethod is
the unwillingness or inability of the grantee to provide tinely
advances to the subgrantee to neet the subgrantee's actual cash
di sbur senent s.

(f) Effect of programinconme, refunds, and audit recoveries
on paynent. (1) G antees and subgrantees shall disburse
repaynents to and interest earned on a revolving fund before
requesting additional cash paynents for the sane activity.

(2) Except as provided in paragraph (f)(1) of this
section, grantees and subgrantees shall disburse program i ncone,
rebates, refunds, contract settlenents, audit recoveries and
i nterest earned on such funds before requesting additional cash
payment s.

(g) Wthhol ding paynments. (1) Unless otherw se required by
Federal statute, awardi ng agencies shall not w thhold paynents
for proper charges incurred by grantees or subgrantees unless--

(1) The grantee or subgrantee has failed to
conply with grant award conditions or

(1i) The grantee or subgrantee is indebted to the
United States.

(2) Cash withheld for failure to conply with grant

award conditions, but w thout suspension of the grant, shall be
rel eased to the grantee upon subsequent conpliance. Wen a grant
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i s suspended, paynent adjustnents wll be made in accordance with
833.43(c).

(3) A Federal agency shall not make paynent to grantees
for anbunts that are withheld by grantees or subgrantees from
paynment to contractors to assure satisfactory conpletion of work.
Paynents shall be nade by the Federal agency when the grantees or
subgrant ees actually disburse the withheld funds to the
contractors or to escrow accounts established to assure
satisfactory conpletion of work.

(h) Cash depositories. (1) Consistent with the national
goal of expanding the opportunities for mnority business
enterprises, grantees and subgrantees are encouraged to use
m nority banks (a bank which is owned at |east 50 percent by
mnority group nenbers). A list of mnority owned banks can be
obtained fromthe Mnority Business Devel opnent Agency,

Depart ment of Commrerce, Washi ngton, DC 20230.

(2) A grantee or subgrantee shall maintain a separate
bank account only when required by Federal -State agreenent.

(1) Interest earned on advances. Except for interest earned
on advances of funds exenpt under the Intergovernnental
Cooperation Act (31 U. S.C. 6501 et seq.) and the Indian
Self-Determnation Act (23 U. S.C. 450), grantees and subgrant ees
shall promptly, but at |least quarterly, remt interest earned on
advances to the Federal agency. The grantee or subgrantee nmay
keep interest anmounts up to $100 per year for adm nistrative
expenses.

833.22 Allowable costs.

(a) Limtation on use of funds. G ant funds nmay be used
only for:

(1) The allowable costs of the grantees, subgrantees
and cost-type contractors, including allowable costs in the form
of paynments to fixed-price contractors; and

(2) Reasonable fees or profit to cost-type contractors
but not any fee or profit (or other increnment above allowabl e
costs) to the grantee or subgrantee.

(b) Applicable cost principles. For each kind of
organi zation, there is a set of Federal principles for
determ ning all owabl e costs. Allowable costs will be determ ned
i n accordance with the cost principles applicable to the
organi zation incurring the costs. The followng chart lists the
ki nds of organi zations and the applicable cost principles.
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For the costs of a--

Use the principles in--

State, local or Indian tribal

gover nnent .

OMB Circul ar A-87.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OVMB Circular A-122 as
not subject to that circular.

OMB Circular A-122.

Educati onal institutions.

OMB Circul ar A-21.

For-profit organization other
than a hospital and an

organi zati on nanmed i n OBM
Crcular A-122 as not subject
to that circul ar.

48 CFR Part 31. Contract Cost
Princi ples and Procedures, or
uni form cost accounti ng
standards that conply with
cost principles acceptable to

1998

t he Federal agency.

833.23 Period of availability of funds.

(a) General. \Where a funding period is specified, a grantee
may charge to the award only costs resulting from obligations of
t he fundi ng period unless carryover of unobligated bal ances is
permtted, in which case the carryover bal ances may be charged
for costs resulting fromobligations of the subsequent funding
peri od.

(b) Liquidation of obligations. A grantee nust |iquidate
all obligations incurred under the award not |ater than 90 days
after the end of the funding period (or as specified in a program
regul ation) to coincide with the subm ssion of the annual
Fi nanci al Status Report (SF-269). The Federal agency may extend
this deadline at the request of the grantee.

833.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions acceptable. Wth
the qualifications and exceptions listed in paragraph (b) of this
section, a matching or cost sharing requirenent nmay be satisfied
by either or both of the foll ow ng:

33 - 16



DoD Grant and Agreement Regulations, DoD 3210.6-R April 13, 1998

(1) Allowable costs incurred by the grantee, subgrantee
or a cost-type contractor under the assistance agreenent. This
i ncl udes al |l owabl e costs borne by non-Federal grants or by other
cash donations from non-Federal third parties.

(2) The value of third party in-kind contributions
applicable to the period to which the cost sharing or matching
requi renment applies.

(b) Qualifications and exceptions--(1) Costs borne by other
Federal grant agreenents. Except as provided by Federal statute,
a cost sharing or matching requirenent may not be net by costs
borne by another Federal grant. This prohibition does not apply
to inconme earned by a grantee or subgrantee froma contract
awar ded under anot her Federal grant.

(2) GCeneral revenue sharing. For the purpose of this
section, general revenue sharing funds distributed under 31
U S. C 6702 are not considered Federal grant funds.

(3) Cost or contributions counted towards other Federal
cost-sharing requirenents. Neither costs nor the values of third
party in-kind contributions may count towards satisfying a cost
sharing or matching requirenment of a grant agreenent if they have
been or wll be counted towards satisfying a cost sharing or
mat chi ng requi renent of another Federal grant agreenent, a
Federal procurenent contract, or any other award of Federal
f unds.

(4) Costs financed by programincone. Costs financed
by programincone, as defined in 833.25, shall not count towards
satisfying a cost sharing or matching requirenent unless they are
expressly permtted in the terns of the assistance agreenent.
(This use of general programincone is described in 833.25(g).)

(5) Services or property financed by incone earned by
contractors. Contractors under a grant may earn inconme fromthe
activities carried out under the contract in addition to the
anounts earned fromthe party awarding the contract. No costs of
services or property supported by this inconme may count toward
satisfying a cost sharing or matching requirenent unless other
provi sions of the grant agreenent expressly permt this kind of
incone to be used to neet the requirenent.

(6) Records. Costs and third party in-kind
contributions counting towards satisfying a cost sharing or
mat chi ng requirenent nust be verifiable fromthe records of
grantees and subgrantees or cost-type contractors. These records
must show how the val ue placed on third party in-kind
contributions was derived. To the extent feasible, volunteer
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services wll be supported by the sane nethods that the
organi zati on uses to support the allocability of regul ar
personnel costs.

(7) Special standards for third party in-kind
contributions. (i) Third party in-kind contributions count
towards satisfying a cost sharing or matching requirenment only
where, if the party receiving the contributions were to pay for
them the paynents woul d be all owabl e costs.

(i) Some third party in-kind contributions are
goods and services that, if the grantee, subgrantee, or
contractor receiving the contribution had to pay for them the
paynments woul d have been an indirect costs. Cost sharing or
mat ching credit for such contributions shall be given only if the
grant ee, subgrantee, or contractor has established, along with
its regular indirect cost rate, a special rate for allocating to
i ndi vidual projects or prograns the value of the contributions.

(tit) Athird party in-kind contribution to a
fixed-price contract may count towards satisfying a cost sharing
or matching requirenment only if it results in:

(A) An increase in the services or property
provi ded under the contract (w thout additional cost to the
grant ee or subgrantee) or

(B) A cost savings to the grantee or
subgr ant ee.

(tv) The values placed on third party in-kind
contributions for cost sharing or matching purposes will conform
to the rules in the succeeding sections of this part. |If a third
party in-kind contribution is a type not treated in those
sections, the value placed upon it shall be fair and reasonabl e.

(c) Valuation of donated services--(1) Vol unteer services.
Unpai d services provided to a grantee or subgrantee by
individuals will be valued at rates consistent with those
ordinarily paid for simlar work in the grantee's or subgrantee's
organi zation. |If the grantee or subgrantee does not have
enpl oyees performng simlar work, the rates wll be consi stent
with those ordinarily paid by other enployers for simlar work in
the sane | abor market. |In either case, a reasonable anmount for
fringe benefits may be included in the val uation.

(2) Enployees of other organi zations. Wen an enpl oyer
ot her than a grantee, subgrantee, or cost-type contractor
furnishes free of charge the services of an enployee in the
enpl oyee's normal line of work, the services wll be val ued at
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the enpl oyee's regular rate of pay exclusive of the enpl oyee's
fringe benefits and overhead costs. |[If the services are in a
different line of work, paragraph (c)(1) of this section applies.

(d) Vvaluation of third party donated supplies and | oaned
equi pnent or space. (1) If athird party donates supplies, the
contribution wll be valued at the market value of the supplies
at the tinme of donation.

(2) If athird party donates the use of equipnment or
space in a building but retains title, the contribution will be
valued at the fair rental rate of the equipnment or space.

(e) Valuation of third party donated equi pnent, buil di ngs,
and land. If a third party donates equi pnent, buildings, or
land, and title passes to a grantee or subgrantee, the treatnent
of the donated property wll depend upon the purpose of the grant
or subgrant, as foll ows:

(1) Awards for capital expenditures. |f the purpose of
the grant or subgrant is to assist the grantee or subgrantee in
the acquisition of property, the market val ue of that property at
the tinme of donation may be counted as cost sharing or matching,

(2) Oher awards. |If assisting in the acquisition of
property is not the purpose of the grant or subgrant, paragraphs
(e)(2) (i) and (ii) of this section apply:

(i) If approval is obtained fromthe awardi ng
agency, the market value at the tinme of donation of the donated
equi pnent or buildings and the fair rental rate of the donated
| and may be counted as cost sharing or matching. |In the case of
a subgrant, the terns of the grant agreenment may require that the
approval be obtained fromthe Federal agency as well as the

grantee. In all cases, the approval may be given only if a
purchase of the equi pnent or rental of the | and woul d be approved
as an allowable direct cost. [If any part of the donated property

was acquired with Federal funds, only the non-federal share of
the property may be counted as cost-sharing or natching.

(1i) If approval is not obtained under paragraph
(e)(2)(i) of this section, no anobunt may be counted for donated
| and, and only depreciation or use all owances may be counted for
donat ed equi pnent and buil dings. The depreciation or use
al l owances for this property are not treated as third party
in-kind contributions. Instead, they are treated as costs
incurred by the grantee or subgrantee. They are conputed and
allocated (usually as indirect costs) in accordance with the cost
principles specified in 833.22, in the sanme way as depreciation
or use allowances for purchased equi pnent and buil dings. The
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anmount of depreciation or use allowances for donated equi pnent
and buildings is based on the property's market value at the tine
it was donat ed.

(f) Valuation of grantee or subgrantee donated real property
for construction/acquisition. |If a grantee or subgrantee donates
real property for a construction or facilities acquisition
project, the current market value of that property may be counted
as cost sharing or matching. |[|f any part of the donated property
was acquired with Federal funds, only the non-federal share of
the property may be counted as cost sharing or natching.

(g) Appraisal of real property. In sonme cases under
paragraphs (d), (e) and (f) of this section, it will be necessary
to establish the market value of land or a building or the fair
rental rate of land or of space in a building. |In these cases,
the Federal agency may require the nmarket value or fair rental
val ue be set by an independent appraiser, and that the val ue or
rate be certified by the grantee. This requirenent wll also be
i nposed by the grantee on subgrant ees.

833.25 Program income.

(a) General. Gantees are encouraged to earn inconme to
defray program costs. Programincone includes incone fromfees
for services performed, fromthe use or rental of real or
personal property acquired with grant funds, fromthe sal e of
commodities or itens fabricated under a grant agreenment, and from
paynments of principal and interest on | oans made with grant
funds. Except as otherw se provided in regul ations of the
Federal agency, programinconme does not include interest on grant
funds, rebates, credits, discounts, refunds, etc. and interest
earned on any of them

(b) Definition of programinconme. Programincone nmeans
gross incone received by the grantee or subgrantee directly
generated by a grant supported activity, or earned only as a
result of the grant agreenent during the grant period. "During
the grant period” is the tinme between the effective date of the
award and the ending date of the award reflected in the final
financial report.

(c) Cost of generating programincone. |If authorized by
Federal regulations or the grant agreenent, costs incident to the
generation of programinconme may be deducted from gross inconme to
determ ne program i ncone.

(d) Governnental revenues. Taxes, special assessnents,
| evies, fines, and other such revenues raised by a grantee or
subgrant ee are not programincone unless the revenues are
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specifically identified in the grant agreenent or Federal agency
regul ati ons as program i ncone.

(e) Royalties. |Inconme fromroyalties and |icense fees for
copyrighted material, patents, and inventions devel oped by a
grantee or subgrantee is programincone only if the revenues are
specifically identified in the grant agreenent or Federal agency
regul ati ons as programincone. (See 833.34.)

(f) Property. Proceeds fromthe sale of real property or
equi pnent w Il be handled in accordance with the requirenents of
§833. 31 and 33. 32.

(g) Use of programincone. Programincone shall be deducted
fromoutlays which may be both Federal and non- Federal as
descri bed bel ow, unless the Federal agency regul ations or the
grant agreenent specify another alternative (or a conbination of
the alternatives). |In specifying alternatives, the Federal
agency may di stinguish between i ncone earned by the grantee and
i ncone earned by subgrantees and between the sources, kinds, or
anounts of inconme. Wen Federal agencies authorize the
alternatives in paragraphs (g)(2) and (3) of this section,
programincone in excess of any limts stipulated shall al so be
deducted from outl ays.

(1) Deduction. Odinarily programincone shall be
deducted fromtotal allowable costs to determ ne the net
al l owabl e costs. Programincone shall be used for current costs
unl ess the Federal agency authorizes otherw se. Programincone
whi ch the grantee did not anticipate at the tine of the award
shal |l be used to reduce the Federal agency and grantee
contributions rather than to increase the funds commtted to the
proj ect .

(2) Addition. Wen authorized, programincone may be
added to the funds commtted to the grant agreenent by the
Federal agency and the grantee. The programinconme shall be used
for the purposes and under the conditions of the grant agreenent.

(3) Cost sharing or matching. When authorized, program
i ncone may be used to neet the cost sharing or matching
requi renent of the grant agreenent. The anount of the Federal
grant award remains the sane.

(h) I'nconme after the award period. There are no Federal
requi renents governing the disposition of programinconme earned
after the end of the award period (i.e., until the ending date of
the final financial report, see paragraph (a) of this section),
unl ess the ternms of the agreenent or the Federal agency
regul ati ons provide otherw se.
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833.26 Non-Federal audit.

(a) Basic Rule. G antees and subgrantees are responsible
for obtaining audits in accordance with the Single Audit Act
Amendnents of 1996 (31 USC 7501-7507) and revised OVB Circul ar
A-133, “Audits of States, Local Governnents, and Non-Profit
Organi zations.” The audits shall be made by an i ndependent
auditor in accordance with generally accepted governnent auditing
standards covering financial audits.

(b) Subgrantees. State or |ocal governnents, as those terns
are defined for purposes of the Single Audit Act Anmendnents of
1996, that provide Federal awards to a subgrantee, which expends
$300, 000 or nore (or other anmount as specified by OVB) in Federal
awards in a fiscal year, shall

(1) Determ ne whether State or |ocal subgrantees have
met the audit requirenents of the Act and whet her subgrantees
covered by OMB G rcular A-110, "Uniform Adm nistrative
Requirenents for Grants and Agreenents with Institutions of
Hi gher Education, Hospitals, and Gther Non-Profit Organi zations,”
have nmet the audit requirenments of the Act. Comrerci al
contractors (private for-profit and private and governnenta
or gani zati ons) providing goods and services to State and | ocal
governments are not required to have a single audit perforned.
State and | ocal governnments should use their own procedures to
ensure that the contractor has conplied with | aws and regul ati ons
affecting the expenditure of Federal funds;

(2) Determ ne whether the subgrantee spent Federal
assi stance funds provided in accordance with applicable | aws and
regul ations. This may be acconplished by reviewi ng an audit of
t he subgrantee made in accordance with the Act, G rcular A-110,
or through other neans (e.g., programreviews) if the subgrantee
has not had such an audit;

(3) Ensure that appropriate corrective action is taken
within six nonths after receipt of the audit report in instance
of nonconpliance with Federal |aws and regul ati ons;

(4) Consider whether subgrantee audits necessitate
adj ustnrent of the grantee's own records; and

(5) Require each subgrantee to permt i ndependent
auditors to have access to the records and financi al statenents.

(c) Auditor selection. 1In arranging for audit services,
833.36 shall be foll owed.
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Changes, Property, and Subawards

833.30 Changes.

(a) General. Gantees and subgrantees are permtted to
rebudget within the approved direct cost budget to neet
unantici pated requirenents and nay make |imted program changes
to the approved project. However, unless waived by the awarding
agency, certain types of post-award changes in budgets and
projects shall require the prior witten approval of the awarding
agency.

(b) Relation to cost principles. The applicable cost
principles (see 833.22) contain requirenments for prior approval
of certain types of costs. Except where waived, those
requirenents apply to all grants and subgrants even if paragraphs
(c) through (f) of this section do not.

(c) Budget changes--(1) Nonconstruction projects. Except as
stated in other regulations or an award docunent, grantees or
subgrantees shall obtain the prior approval of the awarding
agency whenever any of the follow ng changes is anticipated under
a nonconstruction award:

(1) Any revision which would result in the need
for additional funding.

(i1) Unless waived by the awardi ng agency,
cunmul ative transfers anong direct cost categories, or, if
appl i cabl e, anong separately budgeted prograns, projects,
functions, or activities which exceed or are expected to exceed
ten percent of the current total approved budget, whenever the
awar di ng agency's share exceeds $100, 000.

(ii1) Transfer of funds allotted for training
al l omances (i.e., fromdirect paynents to trainees to other
expense categories).

(2) Construction projects. G antees and subgrantees
shall obtain prior witten approval for any budget revision which
woul d result in the need for additional funds.

(3) Conbined construction and nonconstructi on projects.
When a grant or subgrant provides funding for both construction
and nonconstruction activities, the grantee or subgrantee nust
obtain prior witten approval fromthe awardi ng agency before
maki ng any fund or budget transfer from nonconstruction to
construction or vice versa.
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(d) Programmati c changes. G antees or subgrantees nust
obtain the prior approval of the awardi ng agency whenever any of
the follow ng actions is anticipated:

(1) Any revision of the scope or objectives of the
project (regardless of whether there is an associ ated budget
revision requiring prior approval).

(2) Need to extend the period of availability of funds.

(3) Changes in key persons in cases where specified in
an application or a grant award. In research projects, a change
in the project director or principal investigator shall always
requi re approval unless wai ved by the awardi ng agency.

(4) Under nonconstruction projects, contracting out,
subgranting (if authorized by |law) or otherw se obtaining the
services of a third party to performactivities which are centra
to the purposes of the award. This approval requirenent is in
addition to the approval requirenents of 833.36 but does not
apply to the procurenent of equi pnent, supplies, and general
support services.

(e) Additional prior approval requirenents. The awarding
agency nmay not require prior approval for any budget revision
which is not described in paragraph (c) of this section.

(f) Requesting prior approval. (1) A request for prior
approval of any budget revision will be in the sane budget format
the grantee used in its application and shall be acconpanied by a
narrative justification for the proposed revision.

(2) A request for a prior approval under the applicable
Federal cost principles (see 833.22) may be nmade by letter.

(3) A request by a subgrantee for prior approval wll
be addressed in witing to the grantee. The grantee wl|
pronptly review such request and shall approve or di sapprove the
request in witing. A grantee will not approve any budget or
project revision which is inconsistent wwth the purpose or terns
and conditions of the Federal grant to the grantee. |If the
revi sion requested by the subgrantee would result in a change to
the grantee's approved project which requires Federal prior
approval, the grantee wll obtain the Federal agency's approval
bef ore approvi ng the subgrantee's request.

833.31 Real property.

(a) Title. Subject to the obligations and conditions set
forth in this section, title to real property acquired under a
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grant or subgrant will vest upon acquisition in the grantee or
subgrant ee respectively.

(b) Use. Except as otherw se provided by Federal statutes,
real property will be used for the originally authorized purpose
as long as needed for that purpose, and the grantee or subgrantee
shal | not dispose of or encunber its title or other interests.

(c) Disposition. Wen real property is no |onger needed for
the originally authorized purpose, the grantee or subgrantee wl|
request disposition instructions fromthe awardi ng agency. The
instructions will provide for one of the follow ng alternatives:

(1) Retention of title. Retaintitle after
conpensati ng the awardi ng agency. The anopunt paid to the
awar di ng agency will be conputed by applying the awarding
agency's percentage of participation in the cost of the original
purchase to the fair market value of the property. However, in
t hose situations where a grantee or subgrantee is disposing of
real property acquired with grant funds and acquiring replacenent
real property under the sanme program the net proceeds fromthe
di sposition may be used as an offset to the cost of the
repl acenent property.

(2) Sale of property. Sell the property and conpensate
t he awardi ng agency. The anount due to the awardi ng agency w ||
be cal cul ated by applying the awardi ng agency's percentage of
participation in the cost of the original purchase to the
proceeds of the sale after deduction of any actual and reasonable
selling and fixing-up expenses. |If the grant is still active,
the net proceeds fromsale nmay be of fset against the original
cost of the property. Wen a grantee or subgrantee is directed
to sell property, sales procedures shall be followed that provide
for conpetition to the extent practicable and result in the
hi ghest possible return.

(3) Transfer of title. Transfer title to the awarding
agency or to a third-party designated/ approved by the awardi ng
agency. The grantee or subgrantee shall be paid an anount
cal cul ated by applying the grantee or subgrantee's percentage of
participation in the purchase of the real property to the current
fair market value of the property.

833.32 Equipment.

(a) Title. Subject to the obligations and conditions set
forth in this section, title to equi pnment acquired under a grant
or subgrant will vest upon acquisition in the grantee or
subgr ant ee respectively.
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(b) States. A State will use, manage, and di spose of
equi pnent acquired under a grant by the State in accordance with
State | aws and procedures. Oher grantees and subgrantees wl |l
fol |l ow paragraphs (c) through (e) of this section.

(c) Use. (1) Equipnent shall be used by the grantee or
subgrantee in the programor project for which it was acquired as
| ong as needed, whether or not the project or program continues
to be supported by Federal funds. Wen no | onger needed for the
original programor project, the equi pnent may be used in other
activities currently or previously supported by a Federal agency.

(2) The grantee or subgrantee shall al so make equi pnent
avai l abl e for use on other projects or prograns currently or
previ ously supported by the Federal Governnent, providing such
use will not interfere with the work on the projects or program
for which it was originally acquired. First preference for other
use shall be given to other prograns or projects supported by the
awar di ng agency. User fees should be considered if appropriate.

(3) Notw thstandi ng the encouragenent in 833.25(a) to
earn programincone, the grantee or subgrantee nust not use
equi pnent acquired with grant funds to provide services for a fee
to conpete unfairly wth private conpani es that provide
equi val ent services, unless specifically permtted or
contenpl ated by Federal statute.

(4) \Wen acquiring replacenent equipnent, the grantee
or subgrantee may use the equi pnent to be replaced as a trade-in
or sell the property and use the proceeds to offset the cost of
the repl acenent property, subject to the approval of the awarding
agency.

(d) Managenent requirenents. Procedures for managi ng
equi pnent (i ncluding replacenent equi pnent), whether acquired in
whole or in part with grant funds, until disposition takes place
will, as a mninum neet the foll ow ng requirenents:

(1) Property records nust be nmaintained that include a
description of the property, a serial nunber or other
identification nunber, the source of property, who holds title,
the acquisition date, and cost of the property, percentage of
Federal participation in the cost of the property, the |ocation,
use and condition of the property, and any ultimte disposition
data including the date of disposal and sale price of the

property.
(2) A physical inventory of the property nust be taken

and the results reconciled with the property records at |east
once every two years.
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(3) A control system nust be devel oped to ensure
adequat e safeguards to prevent | oss, damage, or theft of the
property. Any |oss, damage, or theft shall be investigated.

(4) Adequate mai ntenance procedures nmust be devel oped
to keep the property in good condition.

(5 If the grantee or subgrantee is authorized or
required to sell the property, proper sales procedures nust be
established to ensure the highest possible return.

(e) Disposition. \Wen original or replacenent equipnent
acquired under a grant or subgrant is no |onger needed for the
original project or programor for other activities currently or
previ ously supported by a Federal agency, disposition of the
equi pnent will be nmade as foll ows:

(1) Itens of equipnment with a current per-unit fair
mar ket val ue of |ess than $5,000 may be retained, sold or
ot herwi se di sposed of with no further obligation to the awardi ng
agency.

(2) Itenms of equipnment with a current per unit fair
mar ket val ue in excess of $5,000 may be retained or sold and the
awar di ng agency shall have a right to an anmount cal cul ated by
mul ti plying the current market value or proceeds fromsale by the
awar di ng agency's share of the equi pnent.

(3) In cases where a grantee or subgrantee fails to
t ake appropriate disposition actions, the awardi ng agency may
direct the grantee or subgrantee to take excess and di sposition
actions.

(f) Federal equipnent. 1In the event a grantee or subgrantee
is provided federally-owned equi prent:

(1) Title will remain vested in the Federal Governnent.

(2) Gantees or subgrantees will nanage the equi prment
i n accordance with Federal agency rules and procedures, and
submt an annual inventory |isting.

(3) When the equipnent is no | onger needed, the grantee
or subgrantee will request disposition instructions fromthe
Federal agency.

(g) Right to transfer title. The Federal awardi ng agency
may reserve the right to transfer title to the Federal Governnent
or athird party naned by the awardi ng agency when such a third
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party is otherwi se eligible under existing statutes. Such
transfers shall be subject to the foll ow ng standards:

(1) The property shall be identified in the grant or
ot herwi se made known to the grantee in witing.

(2) The Federal awarding agency shall issue disposition
instructions within 120 cal endar days after the end of the
Federal support of the project for which it was acquired. If the

Federal awarding agency fails to issue disposition instructions
within the 120 cal endar-day period the grantee shall follow
833.32(e).

(3) Wen title to equipnment is transferred, the grantee
shal | be paid an anount cal cul ated by applying the percentage of
participation in the purchase to the current fair market val ue of
the property.

833.33 Supplies.
(a) Title. Title to supplies acquired under a grant or

subgrant wll vest, upon acquisition, in the grantee or
subgrant ee respectively.

(b) Disposition. If there is a residual inventory of unused
suppl i es exceeding $5,000 in total aggregate fair market val ue
upon term nation or conpletion of the award, and if the supplies
are not needed for any other federally sponsored prograns or
projects, the grantee or subgrantee shall conpensate the awarding
agency for its share.

833.34 Copyrights.

The Federal awardi ng agency reserves a royalty-free,
nonexcl usive, and irrevocable |icense to reproduce, publish or
ot herwi se use, and to authorize others to use, for Federal
Gover nnent pur poses:

(a) The copyright in any work devel oped under a grant,
subgrant, or contract under a grant or subgrant; and

(b) Any rights of copyright to which a grantee, subgrantee
or a contractor purchases ownership with grant support.

833.35 Subawards to debarred and suspended parties.
Grantees and subgrant ees nust not nmake any award or permt

any award (subgrant or contract) at any tier to any party which
is debarred or suspended or is otherw se excluded from or
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ineligible for participation in Federal assistance prograns under
Executive Order 12549, "Debarnent and Suspension.”

833.36 Procurement.

(a) States. Wen procuring property and services under a
grant, a State will follow the sanme policies and procedures it
uses for procurenents fromits non-Federal funds. The State w |
ensure that every purchase order or other contract includes any
cl auses required by Federal statutes and executive orders and
their inplenmenting regulations. Oher grantees and subgrantees
will follow paragraphs (b) through (i) in this section.

(b) Procurenment standards. (1) G antees and subgrant ees
will use their own procurenent procedures which reflect
applicable State and | ocal |aws and regul ati ons, provided that
the procurenents conformto applicable Federal |aw and the
standards identified in this section.

(2) Gantees and subgrantees will maintain a contract
adm ni stration system whi ch ensures that contractors performin
accordance wth the terns, conditions, and specifications of
their contracts or purchase orders.

(3) Gantees and subgrantees will maintain a witten
code of standards of conduct governing the performance of their
enpl oyees engaged in the award and adm nistration of contracts.
No enpl oyee, officer or agent of the grantee or subgrantee shal
participate in selection, or in the award or adm nistration of a
contract supported by Federal funds if a conflict of interest,
real or apparent, would be involved. Such a conflict would arise
when:

(i) The enpl oyee, officer or agent,
(i1) Any nenber of his imediate famly,
(tit) H's or her partner, or

(tv) An organi zation which enploys, or is about to
enpl oy, any of the above, has a financial or other interest in
the firmselected for award. The grantee's or subgrantee's
of ficers, enployees or agents will neither solicit nor accept
gratuities, favors or anything of nonetary val ue from
contractors, potential contractors, or parties to subagreenents.
G ant ees and subgrantees nmay set m ninumrul es where the
financial interest is not substantial or the gift is an
unsolicited itemof nomnal intrinsic value. To the extent
permtted by State or local |aw or regul ations, such standards of
conduct will provide for penalties, sanctions, or other
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di sciplinary actions for violations of such standards by the
grantee's and subgrantee's officers, enployees, or agents, or by
contractors or their agents. The awardi ng agency may in
regul ati on provide additional prohibitions relative to real,
apparent, or potential conflicts of interest.

(4) Gantee and subgrantee procedures will provide for
a review of proposed procurenents to avoid purchase of
unnecessary or duplicative itens. Consideration should be given
to consolidating or breaking out procurenents to obtain a nore
econom cal purchase. Were appropriate, an analysis will be nade
of | ease versus purchase alternatives, and any other appropriate
anal ysis to determ ne the nost econom cal approach

(5) To foster greater econony and efficiency, grantees
and subgrantees are encouraged to enter into State and | ocal
i nt ergovernnment al agreenents for procurenent or use of common
goods and servi ces.

(6) G antees and subgrantees are encouraged to use
Federal excess and surplus property in |ieu of purchasing new
equi pnent and property whenever such use is feasible and reduces
proj ect costs.

(7) G antees and subgrantees are encouraged to use
val ue engi neering clauses in contracts for construction projects
of sufficient size to offer reasonabl e opportunities for cost
reductions. Value engineering is a systematic and creative
anayl sis of each contract itemor task to ensure that its
essential function is provided at the overall |ower cost.

(8 Gantees and subgrantees will make awards only to
responsi bl e contractors possessing the ability to perform
successfully under the ternms and conditions of a proposed
procurenent. Consideration wll be given to such matters as
contractor integrity, conpliance with public policy, record of
past performance, and financial and technical resources.

(9) Gantees and subgrantees will maintain records
sufficient to detail the significant history of a procurenent.
These records will include, but are not necessarily limted to
the followng: rationale for the nethod of procurenent, selection
of contract type, contractor selection or rejection, and the
basis for the contract price.

(10) Grantees and subgrantees will use time and nateri al
type contracts only --

(1) After a determination that no other contract
is suitable, and
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(i) If the contract includes a ceiling price that
the contractor exceeds at its own risk.

(11) Grantees and subgrantees alone will be responsible,
i n accordance with good adm nistrative practice and sound
busi ness judgnent, for the settlenment of all contractual and
adm nistrative issues arising out of procurenents. These issues
i nclude, but are not limted to source evaluation, protests,
di sputes, and clainms. These standards do not relieve the grantee
or subgrantee of any contractual responsibilities under its
contracts. Federal agencies will not substitute their judgnment
for that of the grantee or subgrantee unless the matter is
primarily a Federal concern. Violations of laww Il be referred
to the local, State, or Federal authority having proper
jurisdiction.

(12) G antees and subgrantees w ||l have protest
procedures to handl e and resolve disputes relating to their
procurenents and shall in all instances disclose information
regarding the protest to the awardi ng agency. A protestor nust
exhaust all admi nistrative renmedies with the grantee and
subgrant ee before pursuing a protest with the Federal agency.
Revi ews of protests by the Federal agency will be limted to:

(1) Violations of Federal |aw or regul ations and
the standards of this section (violations of State or l|ocal |aw
will be under the jurisdiction of State or local authorities) and

(1i) Violations of the grantee's or subgrantee's
protest procedures for failure to review a conplaint or protest.
Protests received by the Federal agency other than those
specified above will be referred to the grantee or subgrantee.

(c) Conpetition. (1) Al procurenent transactions wll be
conducted in a manner providing full and open conpetition
consistent wth the standards of 833.36. Sone of the situations
considered to be restrictive of conpetition include but are not
limted to:

(1) Placing unreasonable requirements on firns in
order for themto qualify to do business,

(1i) Requiring unnecessary experience and
excessi ve bondi ng,

(1i1) Nonconpetitive pricing practices between
firms or between affiliated conpanies,

(tv) Nonconpetitive awards to consultants that are
on retainer contracts,
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(v) Organizational conflicts of interest,

(vi) Specifying only a "brand nanme" product
instead of allow ng "an equal" product to be offered and
descri bing the performance of other relevant requirenents of the
procurenent, and

(vii) Any arbitrary action in the procurenent
process.

(2) Gantees and subgrantees wi |l conduct procurenments
in a manner that prohibits the use of statutorily or
adm nistratively inposed in-State or |ocal geographi cal
preferences in the evaluation of bids or proposals, except in
t hose cases where applicable Federal statutes expressly nmandate
or encourage geographic preference. Nothing in this section
preenpts State licensing |laws. When contracting for
architectural and engineering (A/E) services, geographic |ocation
may be a selection criterion provided its application |eaves an
appropriate nunber of qualified firnms, given the nature and size
of the project, to conpete for the contract.

(3) Gantees will have witten sel ection procedures for
procurenent transactions. These procedures will ensure that al
solicitations:

(i) Incorporate a clear and accurate description
of the technical requirenents for the material, product, or
service to be procured. Such description shall not, in
conpetitive procurenents, contain features which unduly restrict
conpetition. The description may include a statenent of the
qualitative nature of the material, product or service to be
procured, and when necessary, shall set forth those m ni mum
essential characteristics and standards to which it nust conform
if it is to satisfy its intended use. Detailed product
specifications should be avoided if at all possible. Wen it is
i npractical or uneconom cal to nake a clear and accurate
description of the technical requirenents, a "brand nane or
equal " description nmay be used as a neans to define the
performance or other salient requirenents of a procurenent. The
specific features of the nanmed brand which nust be nmet by
offerors shall be clearly stated; and

(i) ldentify all requirenments which the offerors
must fulfill and all other factors to be used in evaluating bids
or proposals.

(4) Gantees and subgrantees will ensure that al

prequalified lists of persons, firnms, or products which are used
in acquiring goods and services are current and include enough
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qualified sources to ensure nmaxi mum open and free conpetition.
Al so, grantees and subgrantees will not preclude potenti al
bi dders fromqualifying during the solicitation period.

(d) Methods of procurenent to be followed--(1) Procurenent
by small purchase procedures. Small purchase procedures are
those relatively sinple and i nformal procurenent nethods for
securing services, supplies, or other property that do not cost
nore than the sinplified acquisition threshold fixed at
41 U . S.C. 403(11) (currently set at $100,000). If small purchase
procedures are used, price or rate quotations shall be obtained
from an adequate nunber of qualified sources.

(2) Procurenent by sealed bids (formal advertising).
Bids are publicly solicited and a firmfixed-price contract (lunp
sumor unit price) is awarded to the responsi bl e bidder whose
bid, conformng with all the material ternms and conditions of the
invitation for bids, is the lowest in price. The sealed bid
method is the preferred method for procuring construction, if the
conditions in 833.36(d)(2)(i) apply.

(1) In order for sealed bidding to be feasible,
the foll ow ng conditions should be present:

(A) A conplete, adequate, and realistic
specification or purchase description is avail abl e;

(B) Two or nore responsible bidders are
willing and able to conpete effectively and for the business; and

(C The procurenent lends itself to a firm
fixed price contract and the selection of the successful bidder
can be nmade principally on the basis of price.

(ii) If sealed bids are used, the follow ng
requi renents apply:

(A) The invitation for bids wll be publicly
advertised and bids shall be solicited froman adequate nunber of
known suppliers, providing themsufficient tinme prior to the date
set for opening the bids;

(B) The invitation for bids, which wll
i ncl ude any specifications and pertinent attachnents, shal
define the itens or services in order for the bidder to properly
respond;

(C© Al bids will be publicly opened at the
time and place prescribed in the invitation for bids;
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(D) Afirmfixed-price contract award will be
made in witing to the | owest responsive and responsi bl e bi dder.
Where specified in bidding docunents, factors such as discounts,
transportation cost, and life cycle costs shall be considered in
determ ning which bid is |owest. Paynent discounts will only be
used to determne the | ow bid when prior experience indicates
that such discounts are usually taken advantage of; and

(E) Any or all bids may be rejected if there
is a sound docunented reason

(3) Procurenent by conpetitive proposals. The
techni que of conpetitive proposals is normally conducted with
nmore than one source submtting an offer, and either a

fixed-price or cost-reinbursenent type contract is awarded. It
is generally used when conditions are not appropriate for the use
of sealed bids. |If this nethod is used, the follow ng

requi renents apply:

(1) Requests for proposals wll be publicized and
identify all evaluation factors and their relative inportance.
Any response to publicized requests for proposals shall be
honored to the nmaxi num extent practical;

(1i) Proposals will be solicited froman adequate
nunber of qualified sources;

(1i1) Grantees and subgrantees will have a nethod
for conducting technical evaluations of the proposals received
and for selecting awardees;

(tv) Awards will be made to the responsible firm
whose proposal is nost advantageous to the program w th price
and ot her factors considered; and

(v) Gantees and subgrantees may use conpetitive
proposal procedures for qualifications-based procurenent of
architectural /engi neering (A/'E) professional services whereby
conpetitors' qualifications are evaluated and the nost qualified
conpetitor is selected, subject to negotiation of fair and
reasonabl e conpensation. The nethod, where price is not used as
a selection factor, can only be used in procurenent of AIE
prof essional services. It cannot be used to purchase other types
of services though AAE firnms are a potential source to perform
t he proposed effort.

(4) Procurenent by nonconpetitive proposals is
procurenent through solicitation of a proposal fromonly one
source, or after solicitation of a nunber of sources, conpetition
is determ ned i nadequat e.
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(i) Procurenent by nonconpetitive proposals may
be used only when the award of a contract is infeasible under
smal | purchase procedures, sealed bids or conpetitive proposals
and one of the follow ng circunstances applies:

(A) The itemis available only froma single
sour ce;

(B) The public exigency or enmergency for the
requirenent will not permt a delay resulting fromconpetitive
solicitation;

(C The awardi ng agency authori zes
nonconpetitive proposals; or

(D) After solicitation of a nunber of
sources, conpetition is determ ned i nadequat e.

(ii) Cost analysis, i.e., verifying the proposed
cost data, the projections of the data, and the evaluation of the
specific elenments of costs and profit, is required.

(ii1) Grantees and subgrantees nay be required to
submt the proposed procurenent to the awardi ng agency for
pre-award review in accordance with paragraph (g) of this
section.

(e) Contracting with small and mnority firms, wonen's
busi ness enterprise and | abor surplus area firnms. (1) The
grantee and subgrantee will take all necessary affirmative steps
to assure that mnority firms, wonen's business enterprises, and
| abor surplus area firns are used when possible.

(2) Affirmative steps shall include:

(1) Placing qualified small and mnority
busi nesses and wonen's busi ness enterprises on solicitation
lists;

(1i) Assuring that small and m nority businesses,
and wonen's business enterprises are solicited whenever they are
potential sources;

(ti1) Dviding total requirenents, when
economcally feasible, into smaller tasks or quantities to permt
maxi mum partici pation by small and mnority business, and wonen's
busi ness enterpri ses;
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(1v) Establishing delivery schedul es, where the
requi renent permts, which encourage participation by small and
m nority business, and wonen's business enterprises;

(v) Using the services and assistance of the
Smal | Business Adm nistration, and the Mnority Busi ness
Devel opnent Agency of the Departnent of Commrerce; and

(vi) Requiring the prinme contractor, if
subcontracts are to be let, to take the affirmative steps |isted
i n paragraphs (e)(2)(i) through (v) of this section.

(f) Contract cost and price. (1) G antees and subgrantees
nmust performa cost or price analysis in connection wth every
procurenent action including contract nodifications. The nethod
and degree of analysis is dependent on the facts surroundi ng the
particul ar procurenent situation, but as a starting point,
grant ees nust nmake i ndependent estinmates before receiving bids or
proposals. A cost anal ysis nust be performed when the offeror is
required to submt the elenents of his estimted cost, e.g.,
under professional, consulting, and architectural engineering
services contracts. A cost analysis wll be necessary when
adequate price conpetition is |lacking, and for sole source
procurenents, including contract nodifications or change orders,
unl ess price resonabl eness can be established on the basis of a
catal og or market price of a commercial product sold in
substantial quantities to the general public or based on prices
set by law or regulation. A price analysis wll be used in al
ot her instances to determ ne the reasonabl eness of the proposed
contract price.

(2) Gantees and subgrantees will negotiate profit as a
separate el enent of the price for each contract in which there is
no price conpetition and in all cases where cost analysis is
performed. To establish a fair and reasonable profit,
consideration will be given to the conplexity of the work to be
performed, the risk borne by the contractor, the contractor's
i nvestnent, the anount of subcontracting, the quality of its
record of past performance, and industry profit rates in the
surroundi ng geographi cal area for simlar work.

(3) Costs or prices based on estinmated costs for
contracts under grants will be allowable only to the extent that
costs incurred or cost estimates included in negotiated prices
are consistent wth Federal cost principles (see 833.22).
Grantees may reference their own cost principles that conply with
t he applicabl e Federal cost principles.

(4) The cost plus a percentage of cost and percentage
of construction cost nethods of contracting shall not be used.
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(g) Awardi ng agency review. (1) G antees and subgrantees
must make avail abl e, upon request of the awardi ng agency,
techni cal specifications on proposed procurenents where the
awar di ng agency believes such reviewis needed to ensure that the
item and/ or service specified is the one being proposed for
purchase. This review generally will take place prior to the
time the specification is incorporated into a solicitation
docunent. However, if the grantee or subgrantee desires to have
the revi ew acconplished after a solicitation has been devel oped,
t he awardi ng agency may still review the specifications, with
such review usually Ilimted to the technical aspects of the
proposed purchase.

(2) G antees and subgrantees nmust on request nake
avai |l abl e for awardi ng agency pre-award revi ew procurenent
docunents, such as requests for proposals or invitations for
bi ds, independent cost estinmates, etc., when:

(1) A grantee's or subgrantee's procurenent
procedures or operation fails to conmply with the procurenent
standards in this section; or

(1i) The procurenent is expected to exceed the
sinplified acquisition threshold and is to be awarded w t hout
conpetition or only one bid or offer is received in response to a
solicitation; or

(ti1) The procurenent, which is expected to exceed
the sinplified acquisition threshold, specifies a "brand nane"
product; or

(tv) The proposed award is nore than the
sinplified acquisition threshold and is to be awarded to ot her
than the apparent |ow bidder under a sealed bid procurenent; or

(v) A proposed contract nodification changes the
scope of a contract or increases the contract anount by nore than
the sinplified acquisition threshol d.

(3) A grantee or subgrantee will be exenpt fromthe
pre-award review in paragraph (g)(2) of this section if the
awar di ng agency determ nes that its procurenent systens conply
with the standards of this section.

(1) A grantee or subgrantee may request that its
procurenment system be reviewed by the awardi ng agency to
determ ne whether its system neets these standards in order for
its systemto be certified. GCenerally, these reviews shall occur
where there is a continuous high-dollar funding, and third-party
contracts are awarded on a regul ar basis;
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(1i) A grantee or subgrantee may self-certify its
procurenent system Such self-certification shall not limt the
awar di ng agency's right to survey the system Under a
self-certification procedure, awardi ng agencies may wish to rely
on witten assurances fromthe grantee or subgrantee that it is
conplying with these standards. A grantee or subgrantee w ||
cite specific procedures, regul ations, standards, etc., as being
in conpliance with these requirenents and have its system
avail abl e for revi ew

(h) Bonding requirenents. For construction or facility
i nprovenent contracts or subcontracts exceeding the sinplified
acqui sition threshold, the awardi ng agency may accept the bonding
policy and requirenents of the grantee or subgrantee provided the
awar di ng agency has nade a determ nation that the awarding
agency's interest is adequately protected. |If such a
determ nati on has not been nmade, the m ni numrequirenents shal
be as foll ows:

(1) A bid guarantee from each bidder equivalent to five
percent of the bid price. The "bid guarantee" shall consist of a
firmcomm tnment such as a bid bond, certified check, or other
negoti abl e i nstrunment acconpanying a bid as assurance that the
bi dder will, upon acceptance of his bid, execute such contractual
docunents as nmay be required within the tinme specified.

(2) A performance bond on the part of the contractor
for 100 percent of the contract price. A "performance bond" is
one executed in connection with a contract to secure fulfillnent
of all the contractor's obligations under such contract.

(3) A paynent bond on the part of the contractor for
100 percent of the contract price. A "paynent bond" is one
executed in connection with a contract to assure paynent as
required by law of all persons supplying | abor and material in
t he execution of the work provided for in the contract.

(1) Contract provisions. A grantee's and subgrantee's
contracts nust contain provisions in paragraph (i) of this
section. Federal agencies are permtted to require changes,
remedi es, changed conditions, access and records retention,
suspensi on of work, and other clauses approved by the O fice of
Procurenent Policy.

(1) Admnistrative, contractual, or legal renedies in
i nstances where contractors violate or breach contract terns, and
provi de for such sanctions and penalties as may be appropriate.
(Contracts nore than the sinplified acquisition threshold)
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(2) Termnation for cause and for conveni ence by the
grantee or subgrantee including the manner by which it wll be
effected and the basis for settlenment. (Al contracts in excess
of $10, 000)

(3) Conpliance with Executive Order 11246 of Septenber
24, 1965 entitled "Equal Enploynent Opportunity,” as anmended by
Executive Order 11375 of Cctober 13, 1967 and as supplenented in
Depart ment of Labor regul ations (41 CFR Chapter 60). (Al
construction contracts awarded in excess of $10,000 by grantees
and their contractors or subgrantees)

(4) Conpliance with the Copel and "Anti-Ki ckback"” Act
(18 U.S.C. 874) as supplenented in Departnent of Labor
regul ations (29 CFR Part 3). (Al contracts and subgrants for
construction or repair)

(5) Conpliance with the Davis-Bacon Act (40 U S.C. 276a
to 276a-7) as supplenented by Departnment of Labor regulations (29
CFR Part 5). (Construction contracts in excess of $2,000 awarded
by grantees and subgrantees when required by Federal grant
program | egi sl ati on)

(6) Conpliance with sections 103 and 107 of the
Contract Wrk Hours and Safety Standards Act (40 U. S. C. 327-330)
as suppl enented by Departnent of Labor regulations (29 CFR Part
5). (Construction contracts awarded by grantees and subgrant ees
in excess of $2,000, and in excess of $2,500 for other contracts
whi ch invol ve the enpl oynent of mechanics or |aborers)

(7) Notice of awardi ng agency requirenments and
regul ations pertaining to reporting.

(8) Notice of awardi ng agency requirenents and
regul ations pertaining to patent rights with respect to any
di scovery or invention which arises or is developed in the course
of or under such contract.

(9) Awarding agency requi renents and regul ati ons
pertaining to copyrights and rights in data.

(10) Access by the grantee, the subgrantee, the Federal
grantor agency, the Conptroller General of the United States, or
any of their duly authorized representatives to any books,
docunents, papers, and records of the contractor which are
directly pertinent to that specific contract for the purpose of
maki ng audit, exam nation, excerpts, and transcriptions.
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(11) Retention of all required records for three years
after grantees or subgrantees nmake final paynents and all other
pendi ng matters are cl osed.

(12) Conpliance with all applicable standards, orders,
or requirenents issued under section 306 of the Clean Air Act (42
U S. C 1857(h)), section 508 of the Clean Water Act (33 U S.C
1368), Executive Order 11738, and Environnmental Protection Agency
regul ations (40 CFR Part 15). (Contracts, subcontracts, and
subgrants of ampbunts in excess of $100, 000)

(13) Mandatory standards and policies relating to energy
efficiency which are contained in the state energy conservation
pl an i ssued in conpliance with the Energy Policy and Conservation
Act (Pub. L. 94-163, 89 Stat. 871).

833.37 Subgrants.

(a) States. States shall follow state | aw and procedures
when awar di ng and adm ni stering subgrants (whether on a cost
rei mbursenent or fixed anmount basis) of financial assistance to
| ocal and Indian tribal governnments. States shall:

(1) Ensure that every subgrant includes any cl auses
requi red by Federal statute and executive orders and their
i npl enmenting regul ati ons;

(2) Ensure that subgrantees are aware of requirenents
i nposed upon them by Federal statute and regul ation;

(3) Ensure that a provision for conpliance with 833. 42
is placed in every cost reinbursenent subgrant; and

(4) Conform any advances of grant funds to subgrantees
substantially to the sane standards of tim ng and anount that
apply to cash advances by Federal agenci es.

(b) Al other grantees. Al other grantees shall follow the
provisions of this part which are applicable to awardi ng agenci es
when awar di ng and adm ni stering subgrants (whether on a cost
rei mbursenent or fixed amount basis) of financial assistance to
| ocal and Indian tribal governnents. G antees shall:

(1) Ensure that every subgrant includes a provision for
conpliance wth this part;

(2) Ensure that every subgrant includes any cl auses

requi red by Federal statute and executive orders and their
i npl enmenting regul ations; and
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(3) Ensure that subgrantees are aware of requirenents
i nposed upon them by Federal statutes and regul ations.

(c) Exceptions. By their own terns, certain provisions of
this part do not apply to the award and adm ni stration of
subgrant s:

(1) Section 33.10;
(2) Section 33.11;

(3) The letter-of-credit procedures specified in
Treasury Regul ations at 31 CFR Part 205, cited in 833.21; and

(4) Section 33.50.

Reports, Records, Retention, and Enforcenent

833.40 Monitoring and reporting program performance.

(a) Monitoring by grantees. Gantees are responsible for
managi ng the day-to-day operations of grant and subgrant
supported activities. Gantees nust nonitor grant and subgrant
supported activities to assure conpliance wth applicabl e Federal
requi renents and that performance goals are being achieved.
Grantee nonitoring nust cover each program function or activity.

(b) Nonconstruction performance reports. The Federal agency
may, if it decides that performance information avail able from
subsequent applications contains sufficient information to neet
its programmati c needs, require the grantee to submt a
performance report only upon expiration or term nation of grant
support. Unless waived by the Federal agency this report wll be
due on the sane date as the final Financial Status Report.

(1) Gantees shall submt annual performance reports
unl ess the awardi ng agency requires quarterly or sem -annual
reports. However, performance reports will not be required nore
frequently than quarterly. Annual reports shall be due 90 days
after the grant year, quarterly or sem -annual reports shall be
due 30 days after the reporting period. The final performance
report will be due 90 days after the expiration or term nation of
grant support. If a justified request is submtted by a grantee,
t he Federal agency may extend the due date for any performance
report. Additionally, requirenents for unnecessary perfornmance
reports may be wai ved by the Federal agency.

(2) Performance reports will contain, for each grant,
brief information on the foll ow ng:
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(i) A conmparison of actual acconplishnments to the
obj ectives established for the period. Were the output of the
project can be quantified, a conputation of the cost per unit of
output may be required if that information will be useful.

(i1) The reasons for slippage if established
obj ectives were not net.

(1i1) Additional pertinent information including,
when appropriate, analysis and expl anation of cost overruns or
hi gh unit costs.

(3) Gantees will not be required to submt nore than
the original and two copies of performance reports.

(4) Gantees will adhere to the standards in this
section in prescribing performance reporting requirenents for
subgr ant ees.

(c) Construction performance reports. For the nost part,
on-site technical inspections and certified
percent age- of -conpl etion data are relied on heavily by Federal
agencies to nonitor progress under construction grants and
subgrants. The Federal agency will require additional forma
performance reports only when consi dered necessary, and never
nore frequently than quarterly.

(d) Significant devel opnments. Events may occur between the
schedul ed perfornmance reporting dates which have significant
i npact upon the grant or subgrant supported activity. In such
cases, the grantee nust informthe Federal agency as soon as the
follow ng types of conditions becone known:

(1) Problens, delays, or adverse conditions which wll
materially inpair the ability to nmeet the objective of the award.
This disclosure nmust include a statenent of the action taken, or
contenpl ated, and any assi stance needed to resolve the situation.

(2) Favorabl e devel opnents which enable neeting tine
schedul es and obj ectives sooner or at |ess cost than anticipated
or producing nore beneficial results than originally planned.

(e) Federal agencies may nake site visits as warranted by
pr ogr am needs.

(f) Waivers, extensions. (1) Federal agencies may wai ve any
performance report required by this part if not needed.

(2) The grantee may wai ve any performance report froma
subgr ant ee when not needed. The grantee may extend the due date
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for any perfornmance report froma subgrantee if the grantee wll
still be able to neet its performance reporting obligations to
t he Federal agency.

833.41 Financial reporting.

(a) General. (1) Except as provided in paragraphs (a)(2)
and (5) of this section, grantees will use only the forns
specified in paragraphs (a) through (e) of this section, and such
suppl enentary or other forns as may fromtine to tinme be
aut hori zed by OVB, for:

(1) Submtting financial reports to Federal
agenci es, or

(11) Requesting advances or reinbursenents when
letters of credit are not used.

(2) Gantees need not apply the forns prescribed in
this section in dealing with their subgrantees. However,
grant ees shall not inpose nore burdensone requirenents on
subgr ant ees.

(3) Gantees shall follow all applicable standard and
suppl enent al Federal agency instructions approved by OMB to the
extent required under the Paperwork Reduction Act of 1980 for use
in connection with forns specified in paragraphs (b) through (e)
of this section. Federal agencies may issue substantive
suppl ementary instructions only with the approval of OVB.

Federal agencies may shade out or instruct the grantee to
disregard any line itemthat the Federal agency finds unnecessary
for its decisionmaki ng purposes.

(4) Gantees will not be required to submt nore than
the original and two copies of forns required under this part.

(5) Federal agencies nmay provide conputer outputs to
grantees to expedite or contribute to the accuracy of reporting.
Federal agencies may accept the required information from
grantees in machi ne usable format or conputer printouts instead
of prescribed forns.

(6) Federal agencies may wai ve any report required by
this section if not needed.

(7) Federal agencies may extend the due date of any

financial report upon receiving a justified request froma
gr ant ee.
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(b) Financial Status Report--(1) Form Gantees wll use
Standard Form 269 or 269A, Financial Status Report, to report the
status of funds for all nonconstruction grants and for
construction grants when required in accordance w th paragraph
833.41(e)(2)(iii) of this section.

(2) Accounting basis. Each grantee will report program
outl ays and program inconme on a cash or accrual basis as
prescribed by the awardi ng agency. |If the Federal agency
requires accrual information and the grantee's accounting records
are not normally kept on the accural basis, the grantee shall not
be required to convert its accounting system but shall devel op
such accrual information through and anal ysis of the
docunent ati on on hand.

(3) Frequency. The Federal agency may prescribe the
frequency of the report for each project or program However,
the report will not be required nore frequently than quarterly.
| f the Federal agency does not specify the frequency of the
report, it will be submtted annually. A final report wll be
requi red upon expiration or termnation of grant support.

(4) Due date. Wen reports are required on a quarterly
or sem annual basis, they will be due 30 days after the reporting
period. Wen required on an annual basis, they will be due 90
days after the grant year. Final reports will be due 90 days
after the expiration or term nation of grant support.

(c) Federal Cash Transactions Report--(1) Form (i) For
grants paid by letter of credit, Treasury check advances or
el ectronic transfer of funds, the grantee wll submt the
Standard Form 272, Federal Cash Transactions Report, and when
necessary, its continuation sheet, Standard Form 272a, unless the
terms of the award exenpt the grantee fromthis requirenent.

(1i) These reports will be used by the Federal
agency to nonitor cash advanced to grantees and to obtain
di sbursenent or outlay information for each grant from grantees.
The format of the report may be adapted as appropriate when
reporting is to be acconplished with the assistance of automatic
dat a processing equi pnent provided that the information to be
submtted is not changed in substance.

(2) Forecasts of Federal cash requirenents. Forecasts
of Federal cash requirenents may be required in the "Remarks"
section of the report.

(3) Cash in hands of subgrantees. When considered
necessary and feasible by the Federal agency, grantees nay be
required to report the amobunt of cash advances in excess of three
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days' needs in the hands of their subgrantees or contractors and
to provide short narrative explanations of actions taken by the
grantee to reduce the excess bal ances.

(4) Frequency and due date. G antees nust submt the
report no later than 15 working days follow ng the end of each
quarter. However, where an advance either by letter of credit or
el ectronic transfer of funds is authorized at an annualized rate
of one mllion dollars or nore, the Federal agency may require
the report to be submtted within 15 working days foll ow ng the
end of each nonth.

(d) Request for advance or reinbursenent--(1) Advance
paynments. Requests for Treasury check advance paynments will be
submtted on Standard Form 270, Request for Advance or
Rei mbursenent. (This formw Il not be used for drawdowns under a
letter of credit, electronic funds transfer or when Treasury
check advance paynents are nmade to the grantee automatically on a
predet erm ned basis.)

(2) Reinbursenents. Requests for reinbursenent under
nonconstruction grants will also be submtted on Standard Form
270. (For reinbursenent requests under construction grants, see
par agraph (e)(1) of this section.)

(3) The frequency for submtting paynment requests is
treated in 833.41(b)(3).

(e) Qutlay report and request for reinbursenent for
construction prograns.--(1) Gants that support construction
activities paid by rei nbursenent nethod. (i) Requests for
rei mbur senment under construction grants will be submtted on
Standard Form 271, Qutlay Report and Request for Rei nbursenent
for Construction Prograns. Federal agencies may, however,
prescribe the Request for Advance or Rei nbursenent form
specified in 833.41(d), instead of this form

(1i) The frequency for submtting reinbursenent
requests is treated in 833.41(b)(3).

(2) Gants that support construction activities paid by
letter of credit, electronic funds transfer or Treasury check
advance. (i) Wuen a construction grant is paid by letter of
credit, electronic funds transfer or Treasury check advances, the
grantee will report its outlays to the Federal agency using
Standard Form 271, Qutlay Report and Request for Rei nbursenent
for Construction Prograns. The Federal agency will provide any
necessary special instruction. However, frequency and due date
shal | be governed by 833.41(b)(3) and (4).
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(i1) Wien a construction grant is paid by Treasury
check advances based on periodic requests fromthe grantee, the
advances w ||l be requested on the formspecified in 833.41(d).

(ii1) The Federal agency nay substitute the
Fi nancial Status Report specified in 833.41(b) for the Qutlay
Report and Request for Reinbursenment for Construction Prograns.

(3) Accounting basis. The accounting basis for the
Qutlay Report and Request for Rei nbursenent for Construction
Prograns shall be governed by 833.41(b)(2).

833.42 Retention and access requirements for records.

(a) Applicability. (1) This section applies to al
financial and progranmatic records, supporting docunents,
statistical records, and other records of grantees or subgrantees
whi ch are:

(1) Required to be maintained by the terns of
this part, programregul ations or the grant agreenent, or

(ii) Oherw se reasonably considered as pertinent
to programregul ations or the grant agreenent.

(2) This section does not apply to records maintai ned
by contractors or subcontractors. For a requirenent to place a
provi sion concerning records in certain kinds of contracts, see
833.36(i)(10).

(b) Length of retention period. (1) Except as otherw se
provi ded, records nust be retained for three years fromthe
starting date specified in paragraph (c) of this section.

(2) |If any litigation, claim negotiation, audit or
ot her action involving the records has been started before the
expiration of the 3-year period, the records nust be retained
until conpletion of the action and resolution of all issues which
arise fromit, or until the end of the regular 3-year period,
whi chever is |ater.

(3) To avoid duplicate recordkeepi ng, awardi ng agenci es
may nmake special arrangenents with grantees and subgrantees to
retain any records which are continuously needed for joint use.
The awar di ng agency wll request transfer of records to its
custody when it determ nes that the records possess |ong-term
retention value. Wen the records are transferred to or
mai nt ai ned by the Federal agency, the 3-year retention
requi renent is not applicable to the grantee or subgrantee.
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(c) Starting date of retention period--(1) Ceneral. Wen
grant support is continued or renewed at annual or other
intervals, the retention period for the records of each funding
period starts on the day the grantee or subgrantee submts to the
awar di ng agency its single or |ast expenditure report for that
period. However, if grant support is continued or renewed
quarterly, the retention period for each year's records starts on
the day the grantee submts its expenditure report for the |ast

quarter of the Federal fiscal year. 1In all other cases, the
retention period starts on the day the grantee submts its final
expenditure report. If an expenditure report has been waived,

the retention period starts on the day the report woul d have been
due.

(2) Real property and equi pnent records. The retention
period for real property and equi pnent records starts fromthe
date of the disposition or replacenent or transfer at the
direction of the awardi ng agency.

(3) Records for inconme transactions after grant or
subgrant support. In sonme cases grantees must report incone
after the period of grant support. Were there is such a
requirenent, the retention period for the records pertaining to
the earning of the incone starts fromthe end of the grantee's
fiscal year in which the inconme is earned.

(4) Indirect cost rate proposals, cost allocations
pl ans, etc. This paragraph applies to the follow ng types of
docunents, and their supporting records: indirect cost rate
conput ations or proposals, cost allocation plans, and any simlar
accounting conputations of the rate at which a particul ar group
of costs is chargeable (such as conputer usage chargeback rates
or conposite fringe benefit rates).

(1) If submtted for negotiation. |If the
proposal, plan, or other conputation is required to be submtted
to the Federal Governnent (or to the grantee) to formthe basis
for negotiation of the rate, then the 3-year retention period for
its supporting records starts fromthe date of such subm ssion

(ii) If not submtted for negotiation. |If the
proposal, plan, or other conputation is not required to be
submtted to the Federal Government (or to the grantee) for
negoti ati on purposes, then the 3-year retention period for the
proposal plan, or conputation and its supporting records starts
fromend of the fiscal year (or other accounting period) covered
by the proposal, plan, or other conputation.

33 - 47



DoD Grant and Agreement Regulations, DoD 3210.6-R April 13, 1998

(d) Substitution of mcrofilm Copies made by m crofil m ng,
phot ocopyi ng, or simlar nethods may be substituted for the
original records.

(e) Access to records--(1) Records of grantees and
subgrant ees. The awardi ng agency and the Conptroller General of
the United States, or any of their authorized representatives,
shal | have the right of access to any pertinent books, docunents,
papers, or other records of grantees and subgrantees which are
pertinent to the grant, in order to make audits, exam nations,
excerpts, and transcripts.

(2) Expiration of right of access. The rights of
access in this section nust not be limted to the required
retention period but shall |last as long as the records are
r et ai ned.

(f) Restrictions on public access. The Federal Freedom of
Information Act (5 U S.C. 552) does not apply to records. Unless
required by Federal, State, or local |aw, grantees and
subgrantees are not required to permt public access to their
records.

833.43 Enforcement.

(a) Renedies for nonconpliance. |If a grantee or subgrantee
materially fails to conply with any termof an award, whether
stated in a Federal statute or regul ation, an assurance, in a
State plan or application, a notice of award, or el sewhere, the
awar di ng agency nmay take one or nore of the follow ng actions, as
appropriate in the circunstances:

(1) Tenporarily wi thhold cash paynents pending
correction of the deficiency by the grantee or subgrantee or nore
severe enforcenent action by the awardi ng agency,

(2) D sallow (that is, deny both use of funds and
mat ching credit for) all or part of the cost of the activity or
action not in conpliance,

(3) Wholly or partly suspend or term nate the current
award for the grantee's or subgrantee's program

(4) Wthhold further awards for the program or
(5) Take other renedies that nay be | egally avail abl e.
(b) Hearings, appeals. 1In taking an enforcenent action, the

awar di ng agency wll provide the grantee or subgrantee an
opportunity for such hearing, appeal, or other admnistrative
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proceedi ng to which the grantee or subgrantee is entitled under
any statute or regulation applicable to the action involved.

(c) Effects of suspension and term nation. Costs of grantee
or subgrantee resulting fromobligations incurred by the grantee
or subgrantee during a suspension or after term nation of an
award are not allowabl e unless the awardi ng agency expressly
authorizes themin the notice of suspension or term nation or
subsequently. Qher grantee or subgrantee costs during
suspension or after term nation which are necessary and not
reasonably avoi dable are allowable if:

(1) The costs result fromobligations which were
properly incurred by the grantee or subgrantee before the
ef fective date of suspension or termnation, are not in
anticipation of it, and, in the case of a termnation, are
noncancel | abl e, and,

(2) The costs would be allowable if the award were not
suspended or expired normally at the end of the funding period in
which the term nation takes effect.

(d) Relationship to debarnent and suspension. The
enforcement renedies identified in this section, including
suspensi on and term nation, do not preclude grantee or subgrantee
from bei ng subject to "Debarnent and Suspensi on” under E. O 12549
(see 833.35).

833.44 Termination for convenience.

Except as provided in 833.43 awards nay be termnated in
whole or in part only as foll ows:

(a) By the awardi ng agency with the consent of the grantee
or subgrantee in which case the two parties shall agree upon the
term nation conditions, including the effective date and in the
case of partial termnation, the portion to be term nated, or

(b) By the grantee or subgrantee upon witten notification
to the awardi ng agency, setting forth the reasons for such
termnation, the effective date, and in the case of partial
termnation, the portion to be termnated. However, if, in the
case of a partial term nation, the awardi ng agency determ nes
that the remaining portion of the award wll not acconplish the
pur poses for which the award was nmade, the awardi ng agency may
termnate the award in its entirety under either 833.43 or
par agraph (a) of this section.
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Subpart D-After-The-Grant Requirements
833.50 Closeout.

(a) General. The Federal agency will close out the award
when it determnes that all applicable adm nistrative actions and
all required work of the grant has been conpl et ed.

(b) Reports. Wthin 90 days after the expiration or
term nation of the grant, the grantee nust submt all financial,
performance, and other reports required as a condition of the
grant. Upon request by the grantee, Federal agencies may extend
this timeframe. These may include but are not limted to:

(1) Final performance or progress report.

(2) Financial Status Report (SF 269) or CQutlay Report
and Request for Reinbursenent for Construction Prograns (SF-271)
(as applicable).

(3) Final request for paynment (SF-270) (if applicable).

(4) Invention disclosure (if applicable).

(5) Federally-owned property report: |n accordance
with 833.32(f), a grantee nust submt an inventory of al
federally owned property (as distinct fromproperty acquired with
grant funds) for which it is accountable and request disposition
instructions fromthe Federal agency of property no | onger
needed.

(c) Cost adjustnent. The Federal agency will, within 90
days after receipt of reports in paragraph (b) of this section,
make upward or downward adjustnents to the all owabl e costs.

(d) Cash adjustnents. (1) The Federal agency w Il make
pronpt paynment to the grantee for all owabl e reinbursable costs.

(2) The grantee nust imrediately refund to the Federal
agency any bal ance of unobligated (unencunbered) cash advanced
that is not authorized to be retained for use on other grants.
833.51 Later disallowances and adjustments.

The cl oseout of a grant does not affect:

(a) The Federal agency's right to disallow costs and recover
funds on the basis of a later audit or other review,
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(b) The grantee's obligation to return any funds due as a
result of |ater refunds, corrections, or other transactions;

(c) Records retention as required in 833.42;

(d) Property managenent requirenents in 8833.31 and 33. 32;
and

(e) Audit requirenments in 833. 26.
833.52 Collection of amounts due.

(a) Any funds paid to a grantee in excess of the amount to
which the grantee is finally determned to be entitled under the
terms of the award constitute a debt to the Federal Governnent.
If not paid within a reasonabl e period after demand, the Federal
agency may reduce the debt by:

(1) Making an adm nstrative offset agai nst other
requests for reinbursenents,

(2) Wthhol di ng advance paynents ot herw se due to the
grantee, or

(3) Oher action permtted by | aw

(b) Except where otherw se provided by statutes or
regul ations, the Federal agency will charge interest on an
overdue debt in accordance with the Federal C ains Collection
Standards (4 CFR Ch. I1). The date fromwhich interest is
conputed is not extended by litigation or the filing of any form
of appeal .
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Subpart E-Entitlement [Reserved]
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